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By David Sanford, CAE
City of Chesapeake

Dear Candidates, Members and Affil-
iates:

Once again I had the honor on behalf
of the VAAO and the PDP Commit-
tee, to present CAE watches and RES
cinderblock awards to our most recent
designees. This year’s recipients for
CAE were: Susan Schager of Prince
William County, Greg Daniels of
James City County and Todd Kauf-
man of the City of Richmond. Our
new RES designee was Roosevelt
“Rosie” Barbour from Char-
lottesville. We should all be proud of
each of these VAAO members, and I
was pleased to acknowledge their in-
dividual accomplishments in front of
their peers at the Education Seminar -
as well as in this column.

Also at the Seminar in Charlottesville,
we sponsored a three hour session
entitled “Pathways to Professional
Advancement.” In this session we dis-
seminated information and handouts
concerning the different IJAAO Pro-
fessional Designations and the re-
quirements needed to attain them. We
also discussed some of the difficulties
encountered with writing a demon-
stration report. I would like to thank
our new designees Rosie, Susan and
Greg, for their participation. Each was
gracious (and brave) enough to stand
before the group and recount their
personal experiences while working

through the desig-
nations process. |
felt this enabled the
members and candi-

dates present to put

a familiar face on

the task of attaining a designation.

In other news, I am excited to an-
nounce that Virginia appears closer to
getting a first AAS designee. A num-
ber of candidates not only expressed
interest in this relatively new
“Specialist” designation, but some are
feverishly completing the course re-
quirements so as to be left with only
the case study and comprehensive ex-
ams to take. I won’t mention any
names because I am hoping the
thought of competition spurs a “horse
race” amongst candidates to become
the first AAS from Virginia.

Finally, we were able to proctor chal-
lenge exams for two candidates at the
seminar. Since the seminar is held
after the Advanced Assessor’s School
in June, it usually affords the opportu-
nity to re-take an exam or challenge
the next level of exam. However,
IAAO was unable to get Virginia’s
grades out in time. Nevertheless, if
you would care to re-take an exam at
this time or challenge any exam,
please contact the IAAO Professional
Designation Advisor (PDA) nearest to
you for details.

From your friends and colleagues of
the PDP Committee: Hope your Sum-
mer has been a great one! ¢

DESIGNATION

YACAYAY) VUV U VU U VUV UV VUV VUV VUV VUV VUV VUVUUUUUL

I;_U‘Uﬁum)_ﬁgmﬁu U

IAAO Annual Educational Conference
September 13 -16, 1998
Orlando, FL

VAAO Annual Conference
October 21 - 23, 1998
Marriott Hotel - Williamsburg, VA

|
:

AN NNnNnAAnNN AN NN NANNAANANANANNNANMNNNN ."._ﬂ_;




by Jan L. Proctor
City of Chesapeake

Since my last column, there have
been several new developments
in the law of property assess-
ments by way of legislation and
court decisions. The 1998 Ses-
sion of the General Assembly
enacted the following amend-
ments relating to real estate as-
sessments:

1.Virginia Code §10.1-1011 and
§58.1-3205 - these sections were
amended to require that assess-
ments of property encumbered by
perpetual conservation ease-
ments reflect the reduction in fair
market value resulting from the
owner's in-ability to use the prop-
erty for certain purposes as speci-
fied by the terms of the easement.
In addition, where easements are
held by a public body for conser-
vation purposes or for the preser-
vation of open space or historic
resources, the value of the ease-
ment interest is exempt from tax-
ation to the same extent as other
real property owned by a public
body.

2.Virginia Code §58.1-3230 and
§58.1-3666 - these sections were
amended to define the terms
"wetlands" and "riparian buffer"
and allow localities to exempt or
partially exempt such properties
from taxation. Such properties
are also to be classified as a type
of "real estate devoted to open-
space use" under special land use
assessment programs.

3.Virginia Code §58.1-3237 -

this section was amended to re-
quire payment of roll-back taxes
only if the amount of such tax
exceeds $10.00.

4.Virginia Code §58.1-3665 -
this is a new statute authorizing
localities to adopt ordinances al-

lowing partial real estate tax ex-
emptions for erosion control im-
provements. The amount and du-
ration of any such exemption is
limited.

5.Virginia Code §58.1-3981 -

this section was amended to re-
quire an assessing official to state
in writing the facts and law sup-
porting decisions made in re-
sponse to an application to cor-
rect erroneous tax under §58.1-
3980, if requested by the appli-
cant. This would apply to assess-
ments for personal property, ma-
chinery and tools, merchant's
capital and real estate, provided
that the real estate assessment is
alleged to be incorrect due to
error of the assessing official.

6.Virginia Code §58.1-3984 -

this section is amended to extend
the statute of limitations for ap-
pealing real and personal prop-
erty tax assessments to the circuit
court to within one year from the
date of a final administrative de-
cision under §58.1-3981, if later
than the other events described in
the statute.

In addition to these legislative
changes, the Supreme Court of
Virginia has issued two impor-
tant decisions relating to real es-
tate assessments and tax exemp-
tions. The first, Mariner's Mu-
seum v. City of Newport, 255 Va.
40 (1998), dealt with the tax-
exempt status of real property
owned by the Mariner's Museum
and leased to the Riverside
Healthcare Association. Both or-
ganizations are nonprofit, with
the leased property being used
exclusively for the operation of a
charitable hospital. Nevertheless,
the Supreme Court found that the
lease was a source of substantial
net revenue or profit to the
Mariner's Museum and thus,
worked a forfeiture of the tax-

exempt status that the leased
property would have otherwise
enjoyed.

The second opinion, Tidewater
Psychiatric Institute, Inc. v. City
of Virginia Beach (Record No.
971635, June 5, 1998), con-
cerned the assessment of a pri-
vate psychiatric hospital facility.
The primary issue decided was
whether the assessing official had
committed manifest error or
shown disregard for controlling
evidence in using the depreciated
reproduction cost method to de-
termine the fair market value of
the facility. In reviewing the evi-
dence, the Court characterized
the case as one involving a
"battle of experts." The Court
ultimately upheld the city's as-
sessment methodology on the
grounds that the taxpayer had
failed to show that a more reli-
able method of evaluation was
available to the assessing official.
The assessor lacked sufficient
data for an accurate valuation
under either the income approach
or the comparable sales method
of assessment.

We can look forward to yet an-
other Supreme Court decision in
the near future. The City of Rich-
mond has been granted a writ of
appeal in a case involving the
tax-exempt status of a nonprofit
nursing homes and nonprofit
adult care facilities for indepen-
dent and assisted residential liv-
ing. The circuit court held that
these types of charitable facilities
are tax exempt as "asylums" un-
der §58.1-3606(A)(5) of the
Code of Virginia. The results
should be interesting.

If you would like copies of the
laws and cases referenced herein,
please feel free to contact me. 4




(Clifton Forge, from page 1)

ing. The repeal of former Va. Code
§58-400 does nothing to change the
conclusion confirmed by more than a
dozen cases over the years that soft
drink production is manufacturing. In-
deed, Virginia’s current Soft Drink Ex-
cise Tax, Va. Code §58.1-1700 et seq.,
continues to impose tax on any soft
drink producer who “manufactures”
beverages. More importantly, soft drink
production has long been held to be
manufacturing for tax purposes by the
courts. Arkansas Beverage Co. V.
Heath, 257 Ark. 991, 521 S.W.2d 835
(1975) (Pepsi Cola® production consti-
tutes manufacturing) (cited with ap-
proval in County of Chesterfield v.
BBC Brown Boveri, 238 Va. 64, 69 280
S.E.2d890, 892 (1989)); Ballard v.
Hammond Coca-Cola Bottling Co., 85
So. 597 (La. 1920). See also, Assessors
of Boston v. Comm’r., 84 N.E.2d 129
(Mass. 1949); Oklahoma Tax Comm. V.
Coca-Cola Bottling Co., 494 P.2d 312
(Ok. 1972). Thus, any argument that
Coca-Cola is not manufacturing is con-
trary to overwhelming authority not
only in Virginia but in other states as
well. No Virginia locality has ever chal-
lenged the status of a soft drink pro-
ducer as a manufacturer and Virginia
law is not favorable for such a chal-
lenge. See Virginia Attorney General’s
Opinion to Mitchell W. Nuckles, April
11, 1995, 1995 W.L. 290487 (“Process
whereby water, as the raw material, is
changed from plain water into either a
fruit-flavored liquid drink or sweetened
tea through the addition of flavored
powder or powdered tea and sugar is . .
. a transformation of raw product into a
product of substantially different char-
acter as is required under the Solite
definition of manufacturing.”).

2. Coca-Cola’s Vending Machines Are
“Used In” Its Manufacturing Business

Regardless of Their Use in Retail Sales.
Ms. Crawford asserts that the trial court
mischaracterized the American Wood-
mark precedent in applying it to Coca-
Cola. Clifton Forge tried to argue at
trial that Coca-Cola was engaged in two
separate businesses: (1) manufacture of
its beverage products and (2) retail sale
of those products through its vending
machines. However, the Clifton Forge
court rejected this contention and found
persuasive Coca-Cola’s reliance on the
trial court decision in American Wood-
mark, which the Virginia Supreme
Court affirmed, holding that localities
may not “vivisect” the different stages
of a manufacturer’s business to get at a
manufacturer’s property for tax pur-

w

poses. The trial court there held that: ginia General Assembly has itself sig-
o naled its agreement with this construc-
The Commissioner of Revenue tion. It not only amended Va. Code
may not vivisect a Virginia busi- §58.1-1101 to legislatively confirm the
ness into its component activitics holding of the Virginia Supreme Court
in order to maximize taxes. A in American Woodmark but explicitly

matlzlufacturer dofgsnrllft ?)lter B extended that holding beyond the cor-
§tta ls o alfna;:u = der - i porate headquarters facts at issue there.
it also sells its products. . . . See, 1996 Va. Acts, Ch. 622, inserting

Management, sales, financial the words “including, but not limited to,

?."d other acllmlm‘stratl:te ?c:m- furniture, fixtures, office equipment and
les are 110 less imporiant 10 a computer equipment used in corporate
manufacturer’s ability to operate headquarters” in Va. Code §58.1-

prafitably iy the: eenist 1101(A)(2) (emphasis supplied).

ing of its product.
: : 3. Vending Machines Are Not Delivery
American Woodmark Corp. v. City of Eai ;
: - : quipment. As to the allegation that
Winchester, 34 Va. Cir. 421 (City of : .
Winchester Cir. Ct. 1994) (citations vending machines are somehow
omitted) (emphasis supplied). The Vir- (See Clifton Forge on page 8)

The following guidelines are used for selecting recipients for the VAAO awards and are provided to
assist you in determining which individuals to nominate for these awards. VAAO awards will be pre-
sented at the Annual Conference.

VAAO MEMBERS ONLY:

® OUTSTANDING MEMBER: This award is to be presented to the VAAO member who has
achieved the most outstanding professional success. It is the highest award offered by the VAAO
and is reserved to recognize truly outstanding accomplishments. While the specific action may be
purely local it should be of statewide or national significance.

e MOST VALUABLE MEMBER: This award is made to the member who has made the greatest
contribution to the success of VAAO. This contribution can be the result of committee assign-
ments or individual acts and may also be the result of an accumulation of activities, none of which
would individually qualify for the award. This can be made in recognition of past service as well
as current activities.

e MEMBERSHIP AWARD: This award is presented to the VAAO Member who recruits the most
new members between the last annual meeting and 60 days prior to the annual meeting. At least
eight new members should be enrolled by the individual member before this award is granted.

VIRGINIA RESIDENT:

® PUBLICATION: This award may be presented to the Virginia resident who is the author of an
article on some phase of assessment administration which, in the judgment of the Awards Com-
mittee, is the best publication in the VAAO News Bulletin (NETWORK) since the last annual
meeting.

OPEN:

® DISTINGUISHED SERVICE: This award may be presented to the VAAO member or nonmember
who makes a significant contribution to the improvement of the assessment administration in Vir-
ginia.

e CERTIFICATES OF APPRECIATION: May be awarded to individuals who have contributed to
the VAAO, but not to the degree required to qualify for one of the other awards. An example
would be a committee chairman who has duties that require exceptional contributions of time, etc.
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: VAAO AWARDS NOMINATION FORM :
I ] NOMINALE «.o.eeeverririerereeneeeee s eresssnnnens FORThE svmnumsssisamsismrisascs award. :

|
[ COMIMENLS: ..oovnrtersrsssssssnssessssstsse s st b s s s s i
| |
| SUDMITEE DY «vvviecrencrisici sttt s |
| Nominate only one person per form; you may make additional copies of this form if :
| you wish to nominate more than one person or if you wish to make nominations for |
| several awards. |
| Mail nominiations no later that August 25, 1998, to: Mr. William D. Coalson |
I 7184 Mill Valley Rd. 1
: Mechanicsville, VA 23111 :
I.—————_—————_—————_———_—_———_—_————-I
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(Clifton Forge, from page 7)

“delivery equipment” and therefore tax-
able locally just like a manufacturer’s
machinery and tools and motor vehi-
cles, the Virginia Department of Taxa-
tion’s regulation interpreting Va. Code
§58.1-1101 clearly states that delivery
equipment is rolling stock used on a
highway and not a stationary piece of
equipment such as a vending machine.
23 VAC 10210-280(c)(4) provides:

A. Limitation. "Motor vehicles
and delivery equipment" are ve-
hicles designated for use upon
the highways and subject to Vir-
ginia Motor Vehicle Sales and
Use Tax imposed by Chapter 24
of Title 58.1 of the Code of Vir-
ginia. Mobile homes or other
drawn vehicles are not within
this definition unless utilized for
delivery purposes.

4. Exclusions Are Construed Strictly
Against the Localities. Last but not
least, Ms. Crawford continues a com-
mon misconception of localities when
she characterizes the Coca-Cola case as
one of tax “exemption.” It is not. In
American Woodmark, the Virginia
Supreme Court clarified that the statute

prohibiting localities from taxing the
tangible personal property of a manu-
facturer, Va. Code §58.1-1101, is a
statute of tax “exclusion” and not tax
“exemption.” As a tax exclusion, the
Court held that the scope of its terms are
to be strictly construed against the lo-
cality and not against the taxpayer:

statutes imposing taxes are to be
construed most strongly against
the government, and in favor of
the citizen, and are not to be
extended by implication beyond
the clear import of the language
used. Wherever there is just
doubt, that doubt should absolve
the taxpayer from his burden.”
American Woodmark, 250 Va.
At 456-457, 464 S.E.2d at 152,

Current Status

The Clifton Forge decision as a trial
court decision against only one locality
is not legally binding on other localities
in Virginia. However, as demonstrated
here, the Clifton Forge decision is a
completely correct statement of Vir-
ginia law. To their credit, some locali-
ties have acknowledged the Clifton
Forge decision and issued Coca-Cola its
refunds without objection. However,
despite the clarity of both the law and

the facts, many other localities have
defiantly refused to honor Coca-Cola’s
claims for refund in their jurisdictions.
Under current law such defiance is re-
warded because property tax refunds,
even if subsequently ordered by a court
as occurred in Clifton Forge, bear no
interest and taxpayers must sue in each
locality’s local court to obtain a refund
rightfully due and owing. The General
Assembly is expected to act on legisla-
tion at its next session that will extend
the procedural protections enacted in
the 1996 BPOL reform to all local
taxes. This will require localities to pay
interest on property tax refunds and per-
mit Department of Taxation review of a
locality’s denial of refund claims rather
than leaving litigation as the taxpayer’s
sole recourse in cases of this sort. This
new legislation should go far to deflate
much of the unjustified defiance shown
by many localities in property tax cases
such as the Coca-Cola case just as it has
in the once turbulent BPOL area.

For additional information on this case
and the other cases pending similar to it,
please contact French Slaughter,
McGuire, Woods, Battle & Boothe LLP
at (804) 977-2570.4

NETWORK, The VAAO Newsletter
c/o Assessments and Tax Policy Division
4379 Ridgewood Center Dr., Suite 203
Prince William,VA 22192-5308
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